
DEPARTMENT OF THE ARMY 

LOS ANGELES DISTRICT CORPS OF ENGINEERS 

P.O. BOX 532711 

LOS ANGELES, CALIFORNIA 90053-2325 

July 10, 2013 
REPLY TO 

AlTINTION OF 

Regulatory Division 

Yvonne Meeks 

Environmental Remediation 

Pacific Gas and Electric Company 

6588 Ontario Rd 

San Luis Obispo, CA 93405 

Dear Ms. Meeks: 

I am responding to your request (File No. SPL-2013-00476) dated February 12, 2013, for 

clarification on whether a Department of the Army Permit is required for the Topock 

Remediation Project, located near the city of Needles, San Bernardino County, California. 

By this letter, the Corps verifies, although this activity may qualify for Nationwide Permit 

38 (Cleanup of Hazardous and Toxic Waste), activities undertaken entirely on a Comprehensive 

Environmental Response, Compensation, and Liability Act (CERCLA) site by authority of 

CERCLA as approved or required by EPA, are not required to obtain permits under Section 404 

of the Clean Water Act or Section 10 of the Rivers and Harbors Act. The attached U.S. 

Department of the Interior Memorandum dated November 16, 2007 verifies CERCLA applies to 

the Topock site. Therefore, a Section 404 permit is not required for the Topock Remediation 

Project. 
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If you have any questions, please contact me at 213-452-3417 or via e-mail at 

Gerardo.Salas@usace.army.mil. Please be advised that you can now comment on your 

experience with Regulatory Division by accessing the Corps web-based customer survey form 

at: http://per2.nwp.usace.arrny.mil/survey.htrn1. 

Sincerely, 
Digitally signed by 

SA LAS• GERARD SALAS.GERARDO.1260676870 

DN: c=US, o=U.S. Government, ou=DoD, 
ou=PKl,ou=USA, 

cn=SALAS.GERARD0.12606768700 • 1260676870 
Date: 2013.07.10 16:01:16--07'00' 

Gerardo Salas 

Project Manager 

L.A. & San Bernardino Section 

North Coast Branch 

Regulatory Division 

Enclosure 

https://2013.07.10
http://per2.nwp.usace.arrny.mil/survey.htrn1
mailto:Gerardo.Salas@usace.army.mil


United States Department of the Interior 

OFFICE OFTHE SOLICITOR 

MEMORANDUM 

TO: Kris Doebbler 
Remedial Project Manager, PG&E Topock CERCLA Site 

FROM: Melissa Oerwart ~ 
Attorney-Advisor, Office of the Solicitor 

RE: CERCLA Permit Exemption 

DATE: November 16, 2007 

Per your request. the following memorandum is provided to describe the scope and 

effect of the permit exemption codified in Section 12l(e)(I) of the Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA'). The 

Administrative Consent Agreement ("Consent Agreement"), executed July 11 , 2005, between 

the United States Deprutment of the Interior, the Bureau ofLand Management, the U.S. Fish 

and Wildlife Service, the Bureau ofReclan1ation (collectively, the "Federal Agencies"), and 

Pacific Gas & Electric Company ("'PG&E") expressly provides that any response action 

conducted at the PG&E Topock CERCLA Site (the "Site"), including studies, shall be subject 

to the permit exemption in CERCLA Section 12l(e).' This memorruidum provides further 

guidruice on the lruiguagc and purpose of the permit exemption and its applicability to the 

Site. 

CERCLA Permit Exemption - Section 121(e)(l) 

CERCLA Section 12l(e)(l) provides that: "No Federal, State, or local permit shal l be 

required for the portion ofany removal or remedial action conducted entirely on-site, where 

such remedial action is selected and crutied out in compliance with this section."2 This 

' See Consent Agreement. Section XI (Other Applicable Laws). 
' 42 U.S.C. §9621(e)(I). 



provision, applies to all administrative requirements, whether or not they are actually styled as 

'·permits.'' In other words, Section l2J(e)"s permit exemption relieves a party from the 

permitting process, or any other administrative or procedural requirements (e.g. requirements 

for preparing and submitting permit applications). Any substantive elements that would be 

required by the pemut, however, must still be attained.3 

The permit exemption was developed by the U.S. Environmental Protection Agency 

("EPA'') in promulgating the National Contingency Plan ("NCP"), and subsequently codified 

by Congress in amendments to CERCLA, to ensure that CERCLA response actions "proceed 

in an expeditious manner, free from potentially lengthy delays associated with the permit 

process." The rationale for the pemut exemption, as articulated by EPA, is that procedural 

and administrative requirements typically required by a permit process should not be required 

during a CERCLA response action because "CERCLA and the NCP al ready provide a 

procedural blueprint" for a CERCLA response.; Therefore, exempting CERCLA response 

actions from external pernutting processes would preclude delay, cost increases. and 

duplication, making the response process far more efficient. 

4 

When determining the applicability of the permit exemption, there are two threshold 

elements. First, there must be a "qualifying action." which is defined as any CERCLA 

response action"... conducted by a lead agency or by a potentially responsible person or other 

person under an order or consent decree ... " Second, the permit exemption applies only to 

the portion of the removal or remedial action which is conducted entirely ·'on-site:' The NCP 

defines "on-site" as ·'the areal extent of contamination and all suitable areas in very close 

proximity to the contamination necessary for implementation of the response action."

6 

EPA 

guidance and the NCP preamble further explains that "areal" refers to surface areas, the air 

above the site, the soil , and any groundwater plume that are to be remediated.

7 

8 

3 See In the Maller ofU.S. Department ofEnergy Hanford Nuclear Reservation, Determination Regarding 
CERCLA and RCRA Jurisdictional Relationship, EPA ALJ Opinion, February 9, 2000. 
• EPA Guidance Document, RCRA, Superfund & EPCRA Hotline Training Module; Introduction 10 Applicable 
or Relevam andAppropriate Requirements, EPA540-R-98-020, June 1998. 
s Id. 
6 EPA Guidance Document, Permits and Permit ·'Equivalency" Processes/or C£RCLA On-Site Response 
Actions, OSWER Directive 9355.7-03, February 19. 1992. 
7 Id.; 40 CFR § 300.400(e)(l). 
8 See EPA Guidance, Permits and Permit "£quivalency"; See also. 55 FR 8689, March 8, 1990. 



Applicabilitv to the Topock Site 

The Consent Agreement provides for PG&E to perfonn both a Remedial lnvestigatioo 

and a Feasibility Study in a manner consistent with CERCLA and the NCP, and subject to the 

oversight of the Federal Agencies. Therefore, all activities conducted by PG&E pursuant to 

the Consent Agreement at the Site are qualifying actions to which the permit exemption 

applies. 

In addition, the Consent Agreement defines the Site as "all areas where hazardous 

substances released at or from the Compressor Station have come to be located, including 

areas where hazardous substances are discovered in the course of performing the Work."9 

Hence, any response action performed within the boundaries of the Site, or areas in very close 

proximity to the Site that are necessary for implementation of the response action, are subject 

to rhe pennit exemption. Response actions include, but are not limited to, groundwater pump 

and treat measures. in situ treatment. the collection and analysis ofsamples, and any other soil 

or groundwater investigation or cleanup. 

1 hope that this memorandum clarifies the scope and effect of the CERCLA permit 

exemption and its appl icability to the Topock CERCLA Site. Please do not hesitate to contact 

me if you need any more information. 

9 
Consent Agreement, Section Vil (Definitions). "Work" is defined in the Consent Agreement as "all response 

actions and corrective actions associated wilh releases ofhazardous substances at the Site perfom1ed by PG&E, 
including all activities to be performed by PG&E as described in Miele IX (Work to Be Perfonned) and all 
activities conductedby PG&E pursuant to rbe CACA. 
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